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FOREWORD

SIBE Law School, Steinbeis University Berlin presents with great plea-
sure a selection of law projects worked out by our LL.M. students during
their 16 months study time.

With this compendium, we intend to give an insight into one of the LL.M.
program’s essentials, the law project, and to show the high actuality and
their particular importance in the fields of international business law.

Our LL.M. program which is carried out totally online and in English lan-
guage combines the study with practical relevance and the individual
professional interests of the participants. The book gathers summarized
works in selected fields of international business law.

The subjects of the works presented in this compendium refer to a great
variety of important topics: unification tendencies in international sales
law, the developments of competition law and the specific fields of its
application such as sports, the harmonization in international intellec-
tual property law, the piercing of the veil doctrine in corporation law,
post-merger integration, business successions in a comparative view,
public-private partnership as a new cooperation form, and transnational
data protection. These topics are examples and show the broad orien-
tation of the program in the multiple and dynamically developing area of
international business law.

We thank very much the students and alumni for their contributions to
this book. It is a pleasure for us, teaching staff as well as coordinators,
to accompany the elaboration of the works during the study time, with
supervisory help and practical advice.

Eva Feldbaum, Stefanie Kisgen, Werner G. Faix (Eds.)
October 2019
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1 INTRODUCTION

There are many issues in the legal field today regarding international
contracts for the sale of goods, differences of legal regimes, religion, cul-
ture and language, for instance, come as a barrier to cross-border trans-
actions carried by and between companies and entrepreneurs from all
over the World. These hindrances serve as constant discouragement to
companies to globally expand their activities and, consequently, prevent
economies to thrive.

The main world organizations involved in the process of unifying busi-
ness law recognize the importance of given initiatives, specially to un-
derdeveloped and developing economies, given that an unified body of
international business law might increase their competitiveness in the
global market, granting economic stability and social development, which
are basis for a desired sustainable progress. Therefore, the unification
of international sales law has been understood as indispensable to com-
merce’s integration and development. Some argue that because sale is
the most important and frequent type of commercial transaction it was
the forefront of the unification process and the many initiatives carried
on throughout the past and current century. Also, such initiatives arose
from the Globalization phenomenon (Bridge, 2003), which is the inter-
dependent relationship between countries while interchanging services,
products, ideas and even aspects of local culture. This phenomenon is a
result of important advances in technology, transportation and telecom-
munications infrastructure, from the beginning of the nineteenth Century
up until today. It has not only changed the way people interact with one
another, but also transformed the way businesses across the World are
carried out and, consequently, the way Countries and organizations act
and perform internationally.

The unification of international sales law aims at equalizing cross-border
commercial relations, simplifying the rules of commerce and integrating
the most varied social, economic and legal perspectives, granting a high-
er degree of foreseeability and legal certainty to commercial transactions
all over the World.
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The unification of law itself is a very ambitious goal and based upon good
ideals, nonetheless, there are many obstacles to be yet overcome. Busi-
ness law grows old rapidly due to commercial relations’ dynamism, which
translates as challenge the development of a body of rules capable of be-
ing applied to all types of sales’ transactions and also to stay contempo-
rary in the light of the constant changes that commerce undergoes daily.
Given its importance, it is no coincidence that during the past centuries
and more intensely in the past five decades, the unification of internation-
al sales law has been at the center of legal discussions worldwide.

The unification of international business law can be divided in four groups:
the first, regarding binding instruments such as conventions, treaties,
directives and regulations in the European Union’s level; the second
encompasses the uniform projects drafted as non-binding instruments
carried out by international organizations seeking to establish an interna-
tional contract law; the third comprises instruments that consolidate prac-
tices already deeply-rooted in daily businesses to act as guide to judges,
practitioners and also to entrepreneurs when interpreting situations de-
rived from international businesses; and the forth consists in the so called
lex mercatoria, namely the law of the merchant, which had its origins in
the middle age as a result of the absence of written and/or encrypted
law to regulate commerce. Provided that, it consists in practices, usages
and customs defined by merchants to regulated their own businesses
(Schwenzer et. al., 2012, p. 33-35).

Despite the many endeavors, as of now not one uniform law has been
completely successful at accomplishing the unification and harmonization
goals upon which it was created. Some have failed in a larger scale than
others, some have succeeded only to provide partial unification of law,
not granting the desired legal certainty to sales transactions.

The questions arising out of the unification of international sales law are
the most varied. Many addresses its necessity, considering that com-
merce seems to self-regulate, developing and standing by its own cus-
toms and principles, which, indeed, are widely respected and observed
by companies and entrepreneurs everywhere. Others inquire whether it
is even possible to enact such body of rules, capable of regulating all
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trades carried out in the most varied ways and locations. It is also often
questioned whether the harmonization of a uniform law can be achieved,
under the undeniable influence of national law concepts and definitions
already consolidated in practice. Are judges and practitioners ready for
applying and interpreting a uniform law without regional attachment and
without harming its own objectives? In order to fully address those ques-
tions, the present work will analyze the historical aspects of international
commercial law, its development and advancements, which have out-
burst the unification initiatives. Further, the issues regarding the United
Nations Convention on Contracts for the International Sale of Goods of
1980 will be explored, approaching the main praises and critics made by
scholars and practitioners.

At last, the role performed by European Union’s Member States in the
many projects for the sales law’s unification and the projects promoted
within its territory will be considered, analyzing briefly their accomplish-
ments and setbacks, as to assess the proposal of the European Commis-
sion on the matter, regarding the establishment an Common European
Sales Law.

2 HISTORICAL DEVELOPMENT

Commercial law had its main origin in ancient Rome with the compilation
of important and famous legal sources, such as the Twelve Tables and
the Corpus luris Civilis (Schwenzer et. al., 2012, p. 8). Roman law has
helped in high degree to shape commercial law as known today, intro-
ducing essential concepts, such as bankruptcy, mercantile contracts, civil
responsibility, marine transportation and many others (Schwenzer et. al.,
2012, p. 14).

After the fall of the Roman Empire, the World was facing the decline of
the sovereignty and going through a period of social and political col-
lapse. This scenario resulted in the formation of the first mercantile or-
ganizations, built by merchants to establish a body of rules apt to govern
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cross-border trades. These organizations were also entitled with the right
to enforce their own rules and judge disputes arising out of international
sale transactions carried out according with their norms. These new rules
were created and enforced based on common customs and practices,
having, therefore, strong customary and corporative aspects.

It was not until the end of the eleventh century that the Corpus luris Civilis
was reawakened, closed examined and widely studied by Italian jurists.
It was the rebirth of Roman law. At due time, Roman law was diffused
through continental Europe, reaching the northern parts of France and
Germany, combining itself with the customary law applied at the time in
those areas. This combination received the name of ius commune, which
dominated these areas until the turn of eighteenth to nineteenth centu-
ry, when the first codifications were formulated, starting with Prussia, in
1794, France, in 1804, and then Austria, in 1811 (Schwenzer et. al., 2012,
p. 14).

In the aftermath of World War | (July 1914 — November 1918), there were
only a few international structures developing cross-border transactions
and there were no specific rules accepted in the market to govern com-
mercial relations. Provided this scenario, the private sector soon realized
that it should start developing a global system of rules able to fill the many
existing gaps, without relying on governmental initiatives. In 1919 the In-
ternational Chamber of Commerce (hereinafter designated ‘ICC’) was
created in Paris by entrepreneurs determined to help a devastated World
to prosper economically. Over the years, the ICC has become essential
to international trades and businesses of all sorts and its rules influence
significantly daily transactions all around the globe, that are performed
today in a far more complex environment than the one known in 1919.

In 1926 the International Institute for the Unification of Private Law (here-
inafter designated ‘Unidroit’) was founded in Rome aiming at providing
a new degree of modernization and harmonization of international com-
mercial transactions. Unidroit was held responsible for coordinating inter-
ests and formulating uniform law instruments, principles and rules, to be
applied in commerce worldwide. Unidroit was first created as an auxiliary
organ of the League of Nations (predecessor of the United Nations) and,
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after its demise, was reestablished in the 1940’s as the result of a multi-
lateral agreement’.

In 1929, the pioneer German jurist named Ernst Rabel, appointed head
of the Kaiser-Wilhelm Institute for Comparative and International Private
Law in Berlin and a member of the Unidroit’s Council, asserted that Uni-
droit should first and foremost focus on unifying international sales law.
His work entitled Recht des Warenkauf, is considered by some scholars
the first draft of an international sales law convention (Magnus, in Ferrari,
2008).

However, the unification’s attempts were put on hold with the onset of
World War 1l and resumed by Unidroit only after its end, in 1945, leading
to two instruments of great value: the Convention relating to a Uniform
Law on International Sale of Goods (hereinafter designated ‘ULIS’) and
the Convention relating to a Uniform Law on the Formation of Contracts
for the International Sale of Goods (hereinafter designated ‘ULFC’), both
signed at the Hague Convention of 1964, sponsored by the Dutch Gov-
ernment.

Despite all the effort put together in the course of almost thirty years, nei-
ther the ULIS nor the ULFC have reached the expected success. Since
before the final drafts were concluded by Unidroit, the World’s scenario
had already indicated that the conventions would not obtain great accep-
tance. At that time, the two biggest economies, United States of America
and the former Union of Soviet Socialist Republics, had engaged in a
period of strategic disputes and indirect conflicts aiming at securing po-
litical, economic and military hegemony in the World, called as the Cold
War, which had its end only in 1991 with the extinction of the Union of
Soviet Socialist Republics, almost five decades after the end of World
War Il. Given that, the United States of America and the Union of Soviet
Socialist Republics did not adhere to the Hague Conventions and, due to
their influence in the World, many other countries had the same conduct.

' See [http://www.unidroit.org/about-unidroit/overview].
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Also, the Hague Conventions received a low number of signatures and
an even lower number of ratifications among the few signatory States?
due to their scope of application, which was strongly criticized for being
too wide, once formulated in accordance with a universalist approach
(Bridge, 2007, p. 514). Given this approach, the referred uniform laws
were conceived to apply to contracts of sale of goods even if the con-
tracting parties were not placed in any of the contracting States®. This
amplitude resulted, as well, in many reservations made by the signatory
States, an attitude that is not remotely compatible with the uniform goal.

Another factor that may have been decisive for the low acceptance of
both ULIS and ULFC was the influence of the six members* of the Euro-
pean Economic Community (hereinafter designated ‘EEC’), created by
the Treaty of Rome of 1957 with the aim of transforming trade and manu-
facture activities within its territory and build a political unified Europe®, in
the developing of such legal instruments.

Due to the expressive role of such countries in the drafting and imple-
mentation of the Hague Conventions, these considered unattractive to
nations outside the EEC’s zone. Furthermore, the idea of unifying sales
law within the EEC'’s territory by the enactment of the Hague Conventions
also failed, given that, in spite of adopting such conventions, its Member
States presented a high number of declarations and reservations, making
it impossible to coherently and harmonically apply they norms.

2 See [http://www.unidroit.org/status-ulfc-1964] and [http://www.unidroit.org/status-ulis-1964].

3 For example, Article 1 of ULIS prescribes: '1. The present Law shall apply to contracts of sale of goods
entered into by parties whose places of business are in the territories of different States, in each of the
following cases: (a) where the contract involves the sale of goods which are at the time of the conclu-
sion of the contract in the course of carriage or will be carried from the territory of one State to the
territory of another; (b) where the acts constituting the offer and the acceptance have been effected
in the territories of different States; (c) where delivery of the goods is to be made in the territory of a
State other than that within whose territory the acts constituting the offer and the acceptance have
been effected.".

*  Belgium, France, Italy, Luxembourg, the Netherlands and West Germany have agreed at the time to
adopt the ULIS and the ULFC within EEC's territory in an attempt to unify, at least among themselves,
the law applied to cross-border sales (Schroeter, 2009).

5 See [http:/[eur-lex.europa.euflegal-content/EN/TXT/?uri=URISERV:xy0023].
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In 1966 the United Nations Commission on International Trade Law (here-
inafter designated ‘Uncitral’) was created and introduced to the World as
an institution focused on unifying sales law, once it was recognized that
the existing disparities in national legal systems created hindrances to the
development of the international trade’s market, serving as a discourage-
ment to commerce and economic growth.

Over the years, Uncitral has carried out an important and active role on
reducing and removing these hindrances®. Soon after its foundation, Un-
citral devoted solely to unifying international sales law, compiling a new
set of rules, which was formulated and widely discussed by nations for
almost a decade, until its signing at the Vienna Convention of 1980. This
new body of rules is known as the United Nations Convention on Con-
tracts for the International Sale of Goods (herein designated ‘CISG’ or
simply the ‘Convention’), which has reached an unprecedented accep-
tance worldwide.

3 UNITED NATIONS CONVENTION
ON CONTRACTS FOR THE
INTERNATIONAL SALE OF
GOODS

The CISG was signed at the Vienna Convention held in 1980 and has
officially entered into force on January 1st, 1988, and, as of now, 88’
countries have already ratified its terms, introducing the Convention’s
norms and concepts to their national legal systems. With the exception of
United Kingdom and India, all of the World’s biggest economies adopted
the CISG as the law regulating contracts for international sale of goods.

5 See [http://www.uncitral.org/uncitral/en/about/origin.html].

7 See [http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html].
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Attempting to secure harmony among the many existing different legal
systems and cultural patterns, as well as to avoid committing the same
mistakes of the aforementioned ULIS and ULFC, Uncitral decided to al-
low the Member States to deliberate about the content of both Hague
Conventions and submit their suggestions and critics prior to the drafting
of the new legislation.

In 1975, the draft of the CISG was finalized and sent to all Member States,
with the due commentaries, consolidating the basis for the debates that
took place in the Vienna Convention, held in the months of March and
April of 1980. As a result of all the discussion and careful drafting, the
CISG was signed on April 11™, 1980.

The CISG was drafted aiming at unifying and harmonizing the applicable
law to contracts for international sale of goods, through the adoption of
norms and concepts capable of providing equal treatment to seller and
buyer, simplifying the rules of commerce. As mentioned in its preamble?,
the CISG’s main goal is to promote the development of commerce by
integrating the most varied social, economic and legal perspectives and
engaging emergent economies in global trades. This ambition is also ex-
pressed in the Explanatory Notes of the CISG, as Uncitral expressed its
concern in providing a document ‘capable of wider acceptance by coun-
tries of different legal, social and economic systems™.

It is now irrefutable, almost thirty years after its enforcement, that the
CISG represented an important milestone to international contract law
and consists in the most successful attempt, so far, regarding a uniform
law to international trades. Nevertheless, there are still many questions

& 'The States Parties to this Convention, Bearing in mind the broad objectives in the resolutions adopted
by the sixth special session of the General Assembly of the United Nations on the establishment of a
New International Economic Order, Considering that the development of international trade on the
basis of equality and mutual benefit is an important element in promoting friendly relations among
States, Being of the opinion that the adoption of uniform rules which govern contracts for the inter-
national sale of goods and take into account the different social, economic and legal systems would
contribute to the -removal of legal barriers in international trade and promote the development of
international trade, [...]". See [https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-
e-book.pdf].

®  See [http://www.uncitral.org/pdffenglish/texts/sales/cisg/V'1056997-CISG-e-book.pdf].
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and doubts about the capacity of the CISG in fulfilling its initial goals. Is it
being really applied on daily transactions? Did practitioners truly accept
the legislation? Has it fulfilled the intentions upon its norms were created,
unifying and harmonizing sales law? The answers to these questions are
not simple and are, indeed, the most diverse.

3.1 TERRITORIAL SCOPE OF APPLICATION

As already stated above, the Hague Conventions of 1964 were hardly
criticized for their extremely wide scope of application, as it comprised
even contracts for sale celebrated between parties with no connection
with the signatory Member States. Therefore, trying to avoid the same
fate of the Hague Conventions, Uncitral modified the rules of application
in the CISG’s text, abandoning the universalist approach.

The rules of application of the CISG are placed on articles 1 to 6 of Chap-
ter I, of the first part of the Convention. Article 1'° of the CISG establishes
in its paragraph 1, subparagraph ‘(a)’, that it will only be applied to con-
tracts for international sale of goods when celebrated between parties
with places of business in different contracting Member States. The sub-
paragraph ‘(b)’ of the same paragraph and article, allows the CISG to be
yet applied to commercial relations by following the rules of conflict of law
established by international private law, when it results on the adhesion
of a contracting Member State’s national law.

Evidently that the Convention has, or will, enter into force in distinct dates
for each contracting Member State, given this, considering the joint anal-
ysis of articles 1 and 100 of the CISG, the contract celebrated by the

10 Article 1 of CISG prescribes: ‘(1) This Convention applies to contracts of sale of goods between parties
whose places of business are in different States: (a) when the States are Contracting States; or (b)
when the rules of private international law lead to the application of the law of a Contracting State.
(2) The fact that the parties have their places of business in different States is to be disregarded
whenever this fact does not appear either from the contract or from any dealings between, or from
information disclosed by, the parties at any time before or at the conclusion of the contract. (3)
Neither the nationality of the parties nor the civil or commercial character of the parties or of the
contract is to be taken into consideration in determining the application of this Convention.’
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parties must be concluded after the CISG’s enforcement date on each
national legal system to secure CISG’s application to such business re-
lation.

Furthermore, paragraph 2 of article 1 provides that if the contracting party
holds different places of business in different contracting Member States
this shall not be taken into consideration when this situation does not
arise out of the contract or the previous negotiations.

Likewise, paragraph 3 of article 1 also stands that ‘neither the nationality
of the parties nor the civil or commercial character of the parties or of the
contract is to be taken into consideration in determining the application of
this Convention’.

Articles 90" and 922 determine, respectively, that the CISG does not pre-
vail upon international treaties celebrated between Member States that
regulate the same subject addressed by the Convention and, still, that the
Member States can issue reservations to the Convention’s text in order to
exclude the application of its second and/or third parts.

Article 90 of the CISG prescribes: 'This Convention does not prevail over any international agreement
which has already been or may be entered into and which contains provisions concerning the matters
governed by this Convention, provided that the parties have their places of business in States parties
to such agreement.’

Article 92 of the CISG prescribes: ‘(1) A Contracting State may declare at the time of signature, ratifi-
cation, acceptance, approval or accession that it will not be bound by Part Il of this Convention or that
it will not be bound by Part Ill of this Convention. (2) A Contracting State which makes a declaration
in accordance with the preceding paragraph in respect of Part Il or Part Ill of this Convention is not
to be considered a Contracting State within paragraph (1) of article 1 of this Convention in respect of
matters governed by the Part to which the declaration applies.’
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Article 93" settles the application of the CISG to Member States’ terri-
torial units and, lastly, article 94 provides the possibility of two or more
contracting Member States emit a declaration to establish that the norms
of their domestic laws will overrule the norms of the CISG, provided that
both legislations have identical or similar content. Norway, Iceland, Swe-
den, Denmark and Finland submitted the declaration mentioned at article
94 and, consequently, the CISG will not be applied to commercial rela-
tions carried out between these nations.

3.2 SUBSTANTIVE SCOPE OF APPLICATION

In relation to the CISG’s substantive scope of application there can be no
doubt that it is not applicable to all and each international contract, but
only those concerning an international sale which the object is goods.
Thus, as to properly address the issues regarding the substantive scope

3 Article 92 of the CISG prescribes: ‘(1) If a Contracting State has two or more territorial units in which,
according to its constitution, different systems of law are applicable in relation to the matters dealt
with in this Convention, it may, at the time of signature, ratification, acceptance, approval or acces-
sion, declare that this Convention is to extend to all its territorial units or only to one or more of them,
and may amend its declaration by submitting another declaration at any time. (2) These declarations
are to be notified to the depositary and are to state expressly the territorial units to which the Con-
vention extends. (3) If, by virtue of a declaration under this article, this Convention extends to one or
more but not all of the territorial units of a Contracting State, and if the place of business of a party
is located in that State, this place of business, for the purposes of this Convention, is considered not
to be in a Contracting State, unless it is in a territorial unit to which the Convention extends. (4) If
a Contracting State makes no declaration under paragraph (1) of this article, the Convention is to
extend to all territorial units of that State.'

* Article 94 of the CISG prescribes: ‘(1) Two or more Contracting States which have the same or closely
related legal rules on matters governed by this Convention may at any time declare that the Conven-
tion is not to apply to contracts of sale or to their formation where the parties have their places of
business in those States. Such declarations may be made jointly or by reciprocal unilateral declara-
tions. (2) A Contracting State which has the same or closely related legal rules on matters governed by
this Convention as one or more non-Contracting States may at any time declare that the Convention
is not to apply to contracts of sale or to their formation where the parties have their places of busi-
ness in those States. (3) If a State which is the object of a declaration under the preceding paragraph
subsequently becomes a Contracting State, the declaration made will, as from the date on which the
Convention enters into force in respect of the new Contracting State, have the effect of a declaration
made under paragraph (1), provided that the new Contracting State joins in such declaration or makes
a reciprocal unilateral declaration.".
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of application of the CISG, it is necessary, at first, to conceptualize the
terms ‘contracts for sale’ and ‘goods’ according to the CISG’s text.

3.2.1 CONCEPT OF CONTRACTS FOR SALE

The CISG does not bring a definition of what is to be considered a ‘con-
tract for sale’ or ‘goods’ inside its text. Taking this into account, in an
attempt to establishing an adequate definition or meaning to such terms,
the autonomous interpretations of the CISG must be considered accord-
ing to the premises of article 7'° and the Convention’s Preamble, specially
by a joint analysis of articles 30" and 53" (Diedrich, 2002).

Considering the wording of both articles aforementioned, it is possible to
extract that the term ‘contracts for sale’, for the purpose of the Conven-
tion’s application, must be understood as those contracts in which the
seller is obliged to deliver certain goods, transferring its property to the
buyer, whom, by contrast, is obliged to pay the price agreed for the goods
acquired.

3.2.2 CONCEPT OF GOODS

The concept of the term ‘goods’ must also be defined autonomously, with-
out any interference, relation or reference to national law’s concepts, an-
alyzing both articles 30 and 53 of the CISG, respecting the adjustments
needed and exemptions expressed in the text of the Convention.

5 Article 7 of the CISG establishes: ‘(1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and the observance
of good faith in international trade. (2) Questions concerning matters governed by this Convention
which are not expressly settled in it are to be settled in conformity with the general principles on
which it is based or, in the absence of such principles, in conformity with the law applicable by virtue
of the rules of private international law.'

6 Article 30 of the CISG establishes: ‘The seller must deliver the goods, hand over any documents relat-
ing to them and transfer the property in the goods, as required by the contract and this Convention.’

7 Article 53 of the CISG establishes: The buyer must pay the price for the goods and take delivery of
them as required by the contract and this Convention.’
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As mentioned above, article 30 determines that the seller must deliver
the goods, as well as any document related, transferring the property to
the buyer. Based solely in such disposition, it can be extracted that goods
must be thought as a movable asset, therefore capable of being deliv-
ered. Additionally, it must be possible to transfer its property to the buyer.

Given that, article 3 of the CISG, which will be carefully examined in the
following chapter, clarifies that ‘goods’ object of the contract for sale do
not need to be ready-made or fully fabricated. This referred article pro-
vides that contracts for the supply of goods to be manufactured or fab-
ricated must be equivalent to contracts for sale for the purposes of the
Convention’s application, while imposing some limitations.

Additionally, as to achieve a proper definition of the term ‘goods’, it is es-
sential to observe the exemptions provided by article 2, concerting which
the CISG cannot be applied to contracts for sale involving: (a) goods
bought for personal, family or household use; (b) by auction; (c) on exe-
cution or otherwise by authority of law; (d) stocks, shares, investment se-
curities, negotiable instruments or money; (e) ships, vessels, hovercraft
or aircraft; and (f) electricity®.

Regarding to subparagraph ‘(a)’ of article 2, the CISG can be applied to
contracts for sale involving goods bought for personal, family and house-
hold use, as long as the seller do not have knowledge of the purchase’s
finality, or could not have known or foresee it at any time before or at the
conclusion of the contract'®.

Another important observation concerning article 2 is the fact that it en-
compasses tangible and intangible assets. In this regard, although some
scholars defend the application of the CISG solely to tangible goods, ex-
cluding therefore virtual goods, this position is at the very least contra-
dictory (Schlechtriem, 2005; Ferrari, 2002). Following this direction, the

'8 The limitations included on this paragraph regard the order provided by article 2.

19 For the purpose of the Convention, it is not relevant whether the seller or the buyer are natural per-
sons. The analysis regarding subparagraph ‘(a)’ of article 2 must concern exclusively to the finality/
destination of the transaction. A sale performed by a natural person with the objective of trading go
into the scope of the Convention.
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CISG is currently being applied to contracts for sale of intangible goods,
such as software, for instance, and other virtual goods, but not without
controversy.

3.2.3 MIXED CONTRACTS

Aiming at restricting the CISG’s substantive scope of application, article
3 brings the figure of contracts for supply of goods to be manufactured
or produced, labor and other services, leveling them with contracts for
sale, for the purposes of the Convention’s application, but imposing some
limitations.

According to paragraph 1 of such article, the Convention can be applied to
mixed contracts whereas the buyer does not provide a substantial part of
the materials/inputs needed to the manufacturing or production. In com-
pliance with this provision, paragraph 2 determines that contracts for sale
which the preponderant part of the obligations consists on the supply of
labor or other services are as well excluded from the CISG’s application.

On the matter, the CISG is intentionally silent concerning the definition of
the terms ‘substantial part’ and ‘preponderant part’, inserted in the above-
mentioned paragraphs of article 3. As a result, many different under-
standings were, and unfortunately still are, applied by Courts worldwide,
impeding the harmonization goals to be fully achieved. Acknowledging
this disparity in Courts’ decisions, the CISG’s Advisory Council (hereinaf-
ter designated ‘CISG-AC’) enacted the Opinion number 42° (hereinafter
designated ‘Opinion n. 4’) to pacify the interpretative divergence regard-
ing article 3.

Consonant to the referred Opinion n. 4, when interpreting the term ‘sub-
stantial part’ the interpreters must consider, initially, the economic value
criteria. Otherwise, when this criterion is not apt to solve the controver-
sy, the interpreters must resort to the criteria of essentiality. The CISG-
AC also orients that to determine the substantiality or essentiality of the

20 Qfficial version available at [http://www.cisgac.com/default.php?ipkCat=128¢&tifkCat=146€tsid=146].
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materials or inputs necessary to the manufacturing or production of the
goods, one must not apply predetermined percentages, but think about
the goods as a unity.

The controversies regarding the application and interpretation of para-
graph 2 of article 3 of the CISG concern to situations in which one sin-
gle contract regulates the sale of goods and also the supply of services.
Once there are two distinct contracts to regulate each aspect separately,
no doubt remains that the CISG will be apply solely to the contract that
regulates the sale of goods, without embracing the supply of service.

According to section 4.4 of the Opinion n. 4’'s commentaries, the CISG-
AC also recommended that paragraphs 1 and 2 of article 3 are to be in-
terpreted independently, acknowledging, however, that these provisions
can influence the interpretation and application of the Convention recip-
rocally, stating that ‘it might be that in complex transactions there may be
some reciprocal influence in their interpretation and application. In those
situations, the transaction as a whole should be analyzed considering the
pro Convention’ principle, that is to say, that if any doubt should arise con-
cerning the matter, the one that leads to the application of the Convention
is to be preferably considered. That is to say that, when faced with a
complex transaction and existing doubt concerning the application or not
of the CISG, the Convention must be applied to secure the uniformity
objective and the harmo